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                                                         Beyond Powers          

                                                       

 

                                                        Question Presented 

What are the criteria and considerations for declaring a statute ultra vires? And what are 

the defenses generally judicially recognized in this regard? 

                                                             Brief Answer 

The term 'ultra vires' literally means "beyond powers" or "lack of power". It signifies a concept 

distinct from "illegality". In the loose or the widest sense, everything that is not warranted by law 

is illegal but in its proper or strict connotation "illegal" refers to that quality which makes the act 

itself contrary to law.
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It has been ascertained by way of judgment reported as, P L D 2011 Lahore 120 that a law 

established by federal or provincial legislature has to stand the test of constitutionality. While a 

law promulgated by delegated legislature, according to the legal principle, must also stand the 

additional test of not being uncertain, unreasonable, ultra vires the parent statute or in conflict 

with any other law. [30]                

 

                                     Basic criteria for declaring a law ultra vires 

Constitution is the supreme law of a country. All other statutes derive power from the 

constitution and are deemed subordinate to it. If any legislation over-stretches itself beyond the 

powers conferred upon it by the constitution, or contravenes any constitutional provision, then 

such laws are considered unconstitutional or ultra vires the constitution. 

It has been established by the court in the judgment reported as, P L D 2011 Lahore 120 that a 

law promulgated through federal or provincial assembly has to stand the test of constitutionality.  

When the Parliament makes a law, it does so in the exercise of its delegated legislative powers 

given by the constitution. In each case, there is a law higher in authority and the test to determine 

the vires is whether the subordinate law conflicts with the higher law. If it does, then it must be 

held as of no legal effect and validity, to be valid a law or amendment must be intra vires, 

reasonable in itself, certain in its terms and must not be repugnant to the General Law or 

Constitution. It is settled principle of interpretation that if subordinate legislation is directly 

repugnant to the General purpose of the Act, which authorize it, or indeed is repugnant to any 
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settled and well established principle of statute, it is ultra vires. [10] 2012 P L C (C.S.) Quette 

1211 

                    Precedent case law that declared unconstitutional laws ‘ultra vires’ 

 Here it is imperative to ascertain the judicially recognized rule to determine the 

constitutional validity of a statute.  

The court in the judgment 2007 PTD Supreme Court 67, established that "To determine 

the Constitutional validity of an Act, its pith and substance should be considered. In other 

words,' where a law is impugned as ultra vires, it is the true character of the legislation 

that has to be ascertained. That is, it must be ascertained whether the impugned 

legislation is directly in respect of the subject covered by any particular Article of the 

Constitution or touches the said Article only incidentally or directly. If it be found that 

the legislation is in substance one on a matter which has been assigned to the Legislature, 

there can be no question of its validity even though it might incidentally infringe on 

matters beyond its competence." [28] 

 It has been highly emphasized by the court in the judgment reported as PLD 1967 

Lahore 227, that “in cases of conflict between the supreme law of the Constitution and 

an enactment it is the duty of the superior Courts as its preservers, protectors and 

defenders to declare the enactment in question as invalid to the extent of its repugnancy 

with the Constitutional provision in the absence of any bar either express or implied.” 

[12] 

 Moreover, the Honourable Supreme Court has vividly laid down in the judgment, PLD 

1963 SC 486 that Constitution is the supreme law of the state and any law repugnant to 

its provisions shall be deemed null and void. “For the Constitution of the State is higher 

in authority than any law, direction, or order made by anybody or any officer assuming to 

act under it, since such body or officer must exercise a delegated authority, and one that 

must necessarily be subservient to the instrument by which the delegation is made. In any 

case of conflict the fundamental law must govern, and the act in conflict with it must be 

treated as of no legal validity.” 

 While examining the vires of a statute the court is free to examine the same on the 

touchstone of different constitutional provisions. PLD 2001 SC 607  

 Any law repugnant to any constitutional provision is liable to be struck down; “ it is 

an accepted principle of the Constitutional jurisprudence that a Constitution being a basic 

document is always treated to be higher than other statutes and whenever a document in 

the shape of law given by the Parliament or other competent authority is in conflict with 

the Constitution or is inconsistent then to that extent the same is liable to be declared un-

Constitutional. This is not for the first time that a law like Ordinance, 2000 has come for 

examination before the Court as in the past a number of laws were examined and when 

found against the Constitution the same were declared void and of no legal effect.” [47]  

PLD 2006 SC 697 
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 It is a settled maxim that the very concept of fundamental right is that it being a right 

guaranteed by the Constitution cannot be taken away by the law. PLD 1957 SC 9 

 In order to examine the vires of a statute, the courts have to scrutinize the same on the 

touchstone of different constitutional provisions. In the case PLD 2010 SC 265,  

examining the vires of National Reconciliation Ordinance, 2007, on the criteria of various 

Articles of the Constitution declared that the Ordinance as a whole, was void ab initio 

ultra vires and violative of certain articles of the Constitution.  

The court observed that "for the constitution of the State is higher in authority than any 

law, direction, or order made by anybody or any officer assuming to act under it,  

since such body or officer must exercise a delegated authority, and one that must 

necessarily be subservient to the instrument by which the delegation is made; in any 

case of conflict the fundamental law must govern, and the act in conflict with it must 

be treated as of no legal validity" [161] 

 Similarly, any law that may infringe upon any fundamental right of a citizen is also 

considered ultra vires the constitution. In the following case, the impugned law required 

compulsory labor in order to settle outstanding debts of individuals and the court ruled 

that “a law requiring compulsory service for liquidation of individual debts would 

inevitably by ultra vires Article 11 of the Constitution.” [22] P L D 2009 SC 507 

 The courts in various cases have dealt with the question of ultra vires by following 

similar legal principles (given above). For example, in 2007 PLC (CS) Karachi 1046 the 

court found a section of the impugned Ordinance unconstitutional and declared it ultra 

vires the Article 212 of the Constitution. 

 In another case, PLD 2006 Karachi 648, the court decided that “Provincial Government 

has exceeded its jurisdiction and violated the provisions of Article 77 read with Article 

127 of the Constitution of the Islamic Republic of Pakistan and therefore, the levy of 

the assessment fee, vend fee and surcharge on the assessment fee is in excess of the 

jurisdiction of the Provincial Government in the exercise of their rule-making powers 

and ultra vires the constitution and therefore has to be struck down.” [16] 

It must be borne in mind that any article of the constitution is not subject to any provision 

of any subordinate legislation. It was ruled in the judgment of the case, PLD 2006 

Karachi 554, that “Article 199 of the Constitution was not subject to any law except 

the Constitution and any provision of a sub-constitutional statute attempting to control 

or limit the power or jurisdiction of a High Court would be ultra vires the 

Constitution.”  

 In the same manner, the courts in the following cases found the impugned laws hit by 

certain articles of the constitution or the fundamental rights guaranteed by the 

constitution. All such laws were struck down as void ab initio and ultra vires the 

constitutional limits: 

2002 CLC 1714: “…the impugned levy is both ultra vires the 1944 Act and the 

Constitution and hence cannot be sustained.” [16] 
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PLD 1982 Peshawar 1: “The publication offends Article 2 of the 1962 Constitution and 

was, therefore, ultra vires ab initio because the Chief Martial Law Administrator had no 

jurisdiction to enact a law depriving the individuals of their property without public 

purpose and without compensation and giving the same to other persons.” [18] 

PLD 2005 SC 873: “In my opinion, within the contemplation of Article 186 of the 

Constitution, sections 2(11) and 3(2), being discriminatory are ultra vices the provisions 

of the Constitution and the fundamental rights.” [10] 

PLD 2004 Peshawar 54: “Defiance shown to the provision of law by the District 

Government is an act which is ultra vires of the Constitutional command and mandate of 

law; therefore, it is void ab initio…” 

1990 M L D 1807: “Whatever may be the intention behind the second proviso, the fact 

remains that it goes beyond the scope of Articles 16 and 20 (a) of the 1973 Constitution 

so far as it relates to `public interest' which is a much wider phrase than the `public order' 

used in the said Articles and to that extent it is declared ultra vires of these fundamental 

rights.” [16] 

1991 S C M R 55: “The Punjab Act was ultra vires and hit by the provisions contained in 

Article 143 of the 1973 Constitution.” 

 In addition, another consideration to declare a statute ultra vires has been observed in the 

case, PLD 1953 Privy Council 51, where the court stated that “there may be 

circumstances in which legislation though framed so as not to offend directly against a 

constitutional limitation of the power of the legislature may indirectly achieve the same 

result, and that in such circumstances the legislation would be ultra vires.” 

                             ‘Unreasonableness’ as ground to declare a law ultra vires 

It is an established principle that Bye-laws can be struck down as ultra vires on the five main 

grounds: 

(a) The statutory procedure prescribed for making them, has not been followed. 

(b) They are repugnant to a provision of some other Statute.  

(c) They must not conflict with the Parent Act itself. 

(d) They are uncertain. 

(e) They are unreasonable. [6] 2002 C L C 1819 

As stated above, unreasonableness is one of the grounds on which certain subordinate statute/rule 

can be declared ultra vires. In the following judgments, the element of unreasonableness has 

been considered: 
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 Statutory rules are derived from their respective statutes. Therefore, the rules are 

considered subordinate to their parent statutes. Any such rules, if found to be 

unreasonable, can be declared ultra vires. In the judgment of the case, P L D 2007 

Karachi 116, the court held that the impugned condition was unreasonable inasmuch as 

it was neither fair nor meant to achieve any useful purpose. [7] 

 In another case, 2012 P L C (C.S.) 1211, the court ruled that the impugned condition was 

liable to be struck down because it was not only unreasonable but also uncertain 

repugnant to the enactment and in violation of the object and reasons of the enactment. 

[12] 

 Besides uncertainty and unreasonableness, it has been observed in the judgment of the 

case, 1984 C L C 1740, that "if, for instance, they (the bye-laws) will found to be 

partial and unequal in their operation as between different classes; if they were 

manifestly unjust; if they disclosed bad faith; if they involved such oppressive or 

gratuitous interference with the rights of those subject to them as could find no 

justification in the minds of reasonable men, the Court might well say `Parliament 

never intended to give authority to make such rules; they are unreasonable and ultra 

vires." 

 In the case PLD 2005 Lahore 15, the court struck the Juvenile Justice System Ordinance, 

2000 off the statute book on account of its being unreasonable, unconstitutional and 

impracticable. This judgment is debatable though, because the ordinance could only be 

struck down on the basis of its being unconstitutional. 

 Finally, it is important to note that there is no fixed standard of reasonableness. It was 

established in the judgment of 2000 C L C 1583 that “it is almost impossible to lay down 

a universal rule to determine what is "reasonable" and what may be reasonable in one set 

of circumstances may be altogether unreasonable in another. The question of 

reasonableness, therefore, has to be considered always in the relevant context and the 

Court does not substitute its opinion for that of competent Authority. “ [11] 

 

               

 

                          Generally Judicially Recognized Defenses  

When certain law, promulgated by federal or provincial legislature, is assailed to be ultra vires, 

its unconstitutionality has to be proved. And if the law is imposed through some delegated 

authority, then its unreasonableness, uncertainty or conflict with some other statute has to be 

established. But if the assailant fails to establish any of the above mentioned grounds, his petition 

would certainly fail. Moreover, if it is proved from the respondent‟s side that the impugned law 

is free of any taint or invalidity, is intra vires and non violative of any constitutional provision, 

then such defenses, if backed with ample evidence, could be recognized judicially. 
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 Laws are declared valid, if their validity and constitutionality is established; it was held in 

the judgment PLD 2004 SC 168 that “the [impugned] Ordinance is not only a valid 

enactment but is also not ultra vires the Constitution of the Islamic Republic of Pakistan 

and the contentions raised by the learned counsel for the petitioners are devoid of 

substance. The learned counsel for the petitioners did not- pinpoint any provision of the 

Ordinance which was ultra vires the Constitution. The discrimination-related contention 

is misconceived inasmuch as exemption from affiliation with the University of Health 

Sciences, Lahore has been granted to the King Edward Medical College, Lahore and 

Fatima Jinnah Medical College, Lahore by the Provincial Government for the time being 

as is evident from the notification date L6-6-2003.” [7] 

 If it is found that the impugned legislation is in the nature of legislative judgment 

impinging on judicial power of judiciary, same would prima facie be ultra vires the 

constitution; the court in the judgment 2000 SCMR 567 stated, “We are, therefore, of the 

view that section 22 of the impugned legislation is ultra- vires the Constitution. The 

Provincial Governor and the Provincial Assembly are not competent to enact any law 

whereby jurisdiction P of the Supreme Court could be enlarged” [19] 

 In the case 2013 C L D 233, it was proved that the impugned law was made under lawful 

authority and in accordance with law. 

“Since no one can be made liable for or exempted from the tax/duty merely by 

presumption and since the imposition/ levy of octroi duty is proved by the appellant to be 

under a lawful authority and in accordance with law therefore, the respondent No.1 was 

to prove but has not been able to show any provision of law or the Constitution under 

which the exemption, concession or the immunity from payment of the tax/duty in 

question may be granted/ extended to it.” [23] 

 In the case 2006 C L C 463, plea raised by the petitioner medical students was 

that their right to seek education was subjected to a subordinate statute i.e. 

University of Health Sciences Ordinance, that did not allow them to continue 

medical studies after failing four times. “A learned Full Bench of this Court held that 

the University of Health Sciences Ordinance, 2002 was not ultra vires to the Constitution 

of Pakistan. This judgment was affirmed by the Honorable Supreme Court of Pakistan in 

Shafiq Ahmad and other v. Government of the Punjab and others PLD 2004 SC 168.” [8] 

 Similarly in the judgment of the case, 2005 P T D Karachi 833, the court found that “the 

provisions contained in section 236 of the Income Tax Ordinance 2001 read with para. 

(b) of Division V of Part IV of the First Schedule to the said Ordinance [were neither] 

ultra vires the Constitution [nor] the provisions contained therein suffer from any 

invalidity.” [18] 

Likewise, in the judgment of 2002 C L C 1714 the court, on finding no invalidity or 

unconstitutionality in the impugned law, declared the same as intra vires. 

 The plea raised in 1996 M L D 1136, was relating to discrimination in admission criteria. 

It was found that “the discrimination is to be seen vis-a-vis the same class and category of 
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students on the campus of university and not the whole world around.” [10] Therefore, it 

was held that the alleged regulation was neither discriminatory nor unreasonable. 

 It was proved in the case PLD 1961 SC 178, that “the discretion to refuse to grant a 

licence had been validly vested in the District Magistrate by rule 43 of the Arms Rules, 

1924, made in exercise of the powers given by section 17 of the Arms Act and the same 

were neither ultra vires nor violative of the provisions of the late Constitution.” 

 

                                                     Severability of a Statute 

The above discussion might raise a question regarding the severability of the statutes out of 

which certain provisions are struck down. „Severability‟ literally means „capability of being 

divided or dissociated‟. So, the question would be whether such a statute is deemed to have 

complete and independent existence? The answer is that it is contingent on the importance of the 

provision(s) removed from the statute; if the statute would serve no purpose without the removed 

provisions, then the whole of it would be considered null and void; and if the statute is capable to 

survive independent of the removed provision(s), then it would not be deemed invalid as a 

whole. 

The principle regarding severability has been laid down in the judgment of the case 2001 Y L R 

SC (Azad Kashmir) 1687: 

“If the provisions of an Act declared as invalid are inextricably bound up with the one which is 

valid and cannot be severed, the same would be invalid as a whole but where such provisions are 

independent and separable, the statute would not be invalid as a whole; it was further observed 

that the real intention of the Legislature is to be ascertained as to whether it intended that a 

statute must stand or fall together. If the Court comes to the conclusion that the Legislature 

would not have enacted the part which is invalid without enacting the part that is ultra vires, the 

whole Act would fall; otherwise the ultra vires provisions would be struck down only to the 

extent of repugnancy to the Constitutional provisions.” 

However, in the case PLD 2012 SC 870, the court decided that “after having found various 

provisions of COCA 2012 as ultra vires the Constitution, we are of the opinion that the 

remaining provisions of the impugned legislation, if allowed to stay on the statute book, would 

serve no purpose particularly, when it has been held that repealing section itself is a nullity. 

                                                                Conclusion 

Having done the above discussion, it is important to note that it is among the duties of the courts 

to make all efforts needed in the interpretative process to save rather than destroy the statutes.
2
 

The courts may also harmonize the provisions of a statute and give effect to all its provision or to 
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save it from unconstitutionality, or, in general to effectuate the obvious intention of legislature.
3
  

Moreover, it must be borne in mind that when legislative power is conferred on some authority, 

it is expected that such power will be used only bona fide, in a responsible manner and in true 

interest of the general public. The limitations of power have to be respected by those who are 

conferred with it. The doctrine of ultra vires is a very useful concept in this regard. This principle 

not only keeps authorities within the ambit of their lawful powers but also empowers general 

public to challenge any illegality in use of such authority of an entity and guards their 

constitutional rights. 
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